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: The “KAPT Fun ” is the Commonwealth Postsecondary Prepaid Tu1t10n

- Trust Fund It was estabhshed by the General Assembly in 2000 for the stated purpose of

oy protectmg famlhes agamst the rising costs of college tu1t10n by allowing partrclpants to

pay thelr college tuition in advance at today’s rates In return for therr KAPT .

1nvestments the KAPT beneﬁc1ar1es receive tuition credrts which they may redeem in the

f future to pay for thelr college tuition, .

In December, 2004, the KAPT Board serzed $13.7 M11110n in abandoned

v property funds which are general funds, to cover a prOJected actuanal deﬁcrt in the

- KAPT Fund In the recently enacted Budget Bill the Leglslature ordered that this money '

be retumed to the General Fund before June 30, 2005. The money has not yet been

~returned.  The Attorney General now challenges; the constitutionality of (1) ,this, |




 reclamation of pubhc funds and (2) the Budget Bill’s prohrbltlon agamst KAPT’s future_ »
use of abandoned property funds |

The Attomey General moves for a prehmmary 1n]unct10n prohlbrtlng the _

$13.7 Million transfer from the KAPT Fund to the General Fund. H1s motlon should be i D3

._ denled for numerous reasons.  First, this case is entu‘ely about money Accordmgly, the o
alleged harm is not 1rreparable, as there is an adequate remedy at law restltutlon of the
money. If the Attomey General wms this case, this Court can srmply enter a Judgment k
requlnng the Commonwealth to transfer the $13 7 Mrlhon from the General Fund back to
the KAPT Fund. Seeond the alleged harm is not tmmedlate There is absolutely no .
allegatlon nor could there be, that KAPT Wlll qurt makmg turtron payments 1f the‘
requested injunction 1s not entered To the contrary, KAPT can fulﬁll all of its ‘
.obllgatrons durrng the pendency of thls htrgatmn and far beyond even if the $l3 7: :
Million transfer at issue 1s made. Third, the balancmg of equltres werghs strongly agalnst
the requested m_]unctlon The challenged budget provrsrons were enacted to fund
-essential services of the Commonwealth that may go unfunded without the transfer g
| Fourth the Attorney General has not shown a strong hkehhood of success on the merits. , '_

Itis unclear at thls time whether he even has standmg to bring tlus case

ARGUMEI_\{T s

It s well-settled Kentueky law that prehmmary mjunctrons -are
extraordmary relief,” and are only warranted where [1] it is “clearly shown that one’s
nghts will suffer 1mmed1ate and 1rreparable 1njury pendlng trial”, [2] the balance of |
: ‘equltles is in favor of m_]unctlve rehef and [3] there is a serious questlon presented.
Maupin v. Stansbury, 375 S.W.2d 695, 698 (Ky. App. 1978). ‘A remote possibility of

some ‘feared wrong in the future is not sufficient to support an award of a te‘mporary




g

. 1nJunct10n Com ex. rel Cowan V. thkmson, 828 S.W.2d 610, 612 (Ky. 1992). The party |

. seeklng the 1n1unctron must demonstrate an urgent necessity for the rehef requested. Id,

In thlS case, the Attomey General has not and cannot satisfy the three
prongs of the Maupm test and thus his motlon should be demed

I The Attorney General Cannot Show an Immedlate or :

" Irreparable Harm , ‘ »
It isa well-recogmzed rule that where the harm allegedly suffered by the

movmg party may be compensated by an award or restoratlon of money, the harm is not

Irreparable See Ti ransamerzca Insurance Fmance Corp v. North Amerzcan T ruckmg

.- | Assoczatzon 937 F Supp 630, 634 (W D Ky 1996) Accordmgly, prellmlnary
i 1n3unct10ns are almost never entered 1n cases solely concemmg money In fact the
'Flnance and Admrmstratron Cablnet (“Flnance Cabmet”) can ﬁnd no case where a state
‘ofﬁc1als were enJomed from executlng a statutorlly mandated transfer of money because

o a statute s constltutlonahty was questloned Courts and prior plaxntlffs undoubtedly

: recogmze that any unconstltutlonal transfer of money can be remedled by a court order

Here, 1f thlS Court ultlmately determmes that the Budget Bill prov1s10ns in

questlon are unconstltutlonal it can order that any money transferred from the KAPT ‘

" Fund to the General Fund be refunded to the KAPT fund. ThlS is an adequate remedy,

and there is nothing “1mmeasurable” about it. The beauty of money is that it can be
measured wrth precrsmn, and th1s case only 1nvolves money
The Attorney General however argues that once the $13 7 Mllhon

transfer is made to the General Fund those funds are not recoverable “because the

_ Respondents are clothed w1th soverelgn 1mmumty under Secnon 231 of the Kentucky

Constltutron” _[MOthI‘l,‘ p; 1]. - In other words, it is th_e’Attomey General’s posmon that




thrs Court has the power to declare laws unconstrtuttonal but does not have the power to. ‘
: ‘order unconstrtutronally obtained money be refunded to its proper owner Th1s is
nonsense. The Attorney General s suggestron that soverergn immunity would somehow
| preclude thrs Court from later orderrng restitution 1s not supported by case law and is
patently wrong See Prewztt V. Illmozs Life Ins. Co 123 Ky. 36, 93 S. W. 633 (Ky 1906) ,‘ '
; (State Treasurer can be compelled to transfer a fund deposrted wrth hrm by an insurance )

’ company), Anderson v. State Htghway Commzsszon 252 Ky 696, 68 S. W 2d 5 (Ky
1934) (landowners suit to enJom pubhc ofﬁcrals not “su1t agarnst Commonwealth” for |
urposes of Ky Const § 231); Ciy of Louzsvzlle v. Martm 284 Ky. 490 144 S W2d
1034 (Ky. 1940) (surts to enjom pubhc ofﬁmals regardrng the1r ofﬁcral acts not barred by
- Ky. Const. § 231) Inherent in th1s Court s power of judicial review is the power to order
‘money unconstrtutronally obtarned by the Commonwealth be retumed to its proper""
owner. For example if the Legrslature were to pass an uneonstltutronal tax on tall
people and thrs Court were to strike it down it surely would have the power to order .,
those taxes refunded to those who pard them. The Commonwealth could not keep the |
1llegally obtamed money under the doctrrne of sovereign 1mmumty |

Nevertheless even zf the $13 7 Mrlhon transferred to the General Fund is -
“not recoverable zf the Court ﬁnds the prov1srons at issue unconstrtutronal the KAPT: -
program would again have access to the KAPT Rescrve Fund, as well as the abandoned .

property funds, and thus could snnply clarm another $I3 7 Mrlhon from those ﬁands to |

! Abandoned property funds are general fund dollars recerved pnmanly from the sale of
lost property such as stock certificates, mutual funds and other securities. The original .

- KAPT legislation provrded that “Seventy-five percent (75%) of the balance of the
_ (continued. . )




cover what was transferred to the General Fund Accordmg to the Actuarial Report -

| attached as Exhlbrt A to the Complamt there was a $14 638,949.00 “aggregate surplus”

in the KAPT Reserve Fund and $8O Million in the ‘abandoned property funds - more .

than enough to cover the $13.7 Mllhon transfer to the_ General Fund [Actuarial Report, p.
2]. Therefore, the bottom‘ line is that even if $13.7'Mlllion transfer puIls this money out‘
, _of reach of this Court — whlch is an unreasonable hypothesis - the harm is strll not
: 1rreparab1e v L | | |
The alleged harm 1s also not 1mmed1ate Notxceably absent from the g
Attorney General’s motlon and supporting afﬁdav1ts is any allegatlon that KAPT w111:~
default on any obhgatlon to KAPT contract beneﬁcranes during the pendency of this
. lltlgatlon unless tlus mjunctlon is entered KAPT currently has assets totahng
| $89, 964 665 OO in its coffers, and can unquestlo/nably meet all obhgatlons durmg the
pendency of th1s 11t1gat10n and well beyond [Exhlblt Ato Complamt, p. 2] The only
reason the KAPT Board even tapped the abandoned property funds for $13 7 Mllhon in
‘December 2004 was to cover a prOJected long-term actuanal deﬁc1t - not because of
- any 1mrned1ate or near-term mablhty to meet 1ts tu1tlon obhgatlons |
Moreover the Actuanal Report conﬁrms that even 1f the $l3 7 Million
- transfer is made, and KAPT_ is denied ‘any further access to the Reserve or to the
abandoned property funds the soundness of the program can be ~preserved by new

i enrollments thhout affectlng those already in the program

(.. contmued)

}} abandoned property funds shall be avallable for support of the [KAPT] fund ? KRS -
393.015. The recently enacted Budget Bill termmates thrs requrrement




- We have projected that if KAPT reopens enrollment with contract prices
that include a 7.5% premium surcharge, the Program can ehmmate the
[$13.7 Million] actuarial deficit in less than 10 years.

[Actuanal Report, p. 2] That is an option that the KAPT Board has and can take to cure

_the actuanal deficit, rather than trymg to rely on the use of public taxpayer funds o
The bottom line is that exrstmg KAPT beneﬁc1ar1es will not suffer any

immediate harm, and probably will suffer no harm even 1f the $13.7 Milhon transfer at .

issue is made to the General Fund. Any future harm is purely speculatrve and capable of =

~ being avoided by apphcatron of the Actuary s 7 5% premium surcharge optron The

' »Attorney General’s contentlons to the contrary are groundless

IL.  The Balance of Equltres Welghs Strongly Agamst The
In|unct10n the Attorney General Seeks.

The Legrslature mandated the $13.7 Mrlhon transfer in questron for one

~ simple reason: there is an 1mmed1ate need for thrs money in the General Fund to pay for
essential services. KAPT on the other hand, does not face an unmedlate or even near
’ term budget deﬁcrt preventrng it from covermg all nnmedlate and near-term 11ab111t1es

- Rather, it faces an “actuanal deﬁcrt” meamng that actuanes pro;ect based upon therr

assumptions, that if $13 7 Mrlhon is transferred out of the KAPT fund it mtght face Ty

problerns years from now ’I'hrs is not, of course, an unmedrate harm
Equlty drctates agamst 1njunct1ve rehef that pulls money away from the ’
Commonwealth’s 1mmed1ate essentlal needs srmply to protect agamst pro;ected

speculatrve actuarial deﬁ01ts m the KAPT Fund that have not yet occurred may never -

occur, and can be cured by future enrollments, a more favorable economy, or lower AT

tuition rate increases. There is simply no ground to suggest that KAPT is in imniediate




and 1rreparable ﬁnancml stralts, or is unable or unw1lhng to fulfill its obligations. The
equrtles wergh strongly against the 1njunct10n the Attorney General seeks

III.  The Attorney General ‘Cannot Show Abrogatlon ofa Concr_ete_
ersonal Right and his Substative Ar uments eak '

Thls motlon for an mjunctlon was ﬁled on April 4, 2005 — only three days

before the date of the scheduled hearmg on Apnl 7, 2005 Accordlngly, it is 1mposs1ble

for Defendants to prepare an extens1ve bnef or argument addressmg all aspects of thls o

case. But even at th1s early date it appears that the ‘Attomey General’s claims will fail.

: F1rst it appears that the Attomey General may not even have standlng to
‘ bnng h1s clarm The Attorney General alleges that he is the “chief law oﬂicer” of the
' Commonwealth [Complamt | 3] As such, his job is to enforce the laws duly enacted by
‘ the Leglslature and the Governor, 1nclud1ng the recently enacted Budget Bxll It is not h1s
o job to challenge them, Moreover the Attomey General did not enter into any contract
w1th the Commonwealth for prepald tuition. It is doubtful whether he can actually step

v | 1nto the shoes of those individuals who purchased KAPT contracts and assert what

= ) amounts toa breach of contract clarm on their behalf. These pnvate md1v1duals appear to-

be the only people who possxbly have standlng to bnng th1s case, as they are the only
- ones who may have concrete personal rights bemg affected. See Maupin, 575 S W. 2d at
698 (a party seekmg an 1njunct10n “must first allcge posmble abrogatlon of a concrete :

personal nght”).

2 This i is a violation of Franklin Circuit Rule No. 8, which requires that “Notlce, together
with motion and copies, shall be filed with the Circuit Clerk and served upon the parties
not less than five (5) business days before the date of the hearing.”

? Contrast this case to Haydon Bridge Company, Inc. et al. v. Ernie Fletcher et al., No.
03-CI-01547, which is now pending in this Court’s other division, where several actual
individual employers — not the Attorney General — are seeking to vindicate their alleged

’ e O ‘ (continued...)




Second regardless of the Attorney General’s standmg, th1sv case is
o nowhere close to bemg ripe. The Commonwealth has commrtted to pay the turtlon of
fbeneﬁcranes of KAPT contracts It has not mrssed a s1ngle payment and there is no
immediate threat that it wrll do so. The Finance Cabmet respectfully submlts that there
is no unpaument or breach of contract action until KAPT misses a tuition payment—
somethmg that has not and will almost certamly never happen G |
o | The Attorney General may clarm that there is a “threat” that a payment o
might be missed in the future. The only evidence of a “‘threat » however is the actuarial
report attached to the Complamt that shows a speculatlve' “actuanal deficit” of $13.7
: Mllhon at some pomt well in the ﬁlture But the actuarial predrctrons may never occur.
Moreover the actuary stated that new enrollments may erase the actuarral deﬁcrt w1thout ,’ |
the help of the $13.7 Mrlhon
The Kentucky Supreme Court dealt squarely with th1s issue 1n Jones v
Board of T rustees of Kentucky Retirement Systems, 910 S.w.2d 710 (Ky 1995) There
- - the Kentucky Employee Retirement System- (“KERS”) sued over the Leglslature s farlure

to make a state contnbutron to the program recommended by the actuary as necessary for

the long-term stabrhty of the program The KERS Board clarmed that the 1992 Budget

B_111 usurped its authority to set actuanally soun‘d employer contn'bution rates. As in the

instant case, the Board argued that the failure to fund'the' p’rogram' as the Board wanted it -

'( continued)

personal nghts as relates to certain statutonly-mandated transfers from the Workers i)
Compensatron Specral Fund to the General Fund : :




| hfunded nnpau'ed KERS members contract rights -under the state and federal
constrtutlons Id at 711 712. B ‘k |
'Whilethe Circuit Court aCGepted that argument,’ the Supreme Court had

little problem reversing. The high court held that unless and until the contracts wrth the
individual employees Were breached by failure to‘ pay them their required beneﬁts :'there
was no injury, and any clalm was premature The Court held that the Board had shown -
no ex1st1ng 1mpa1rment of the employee s contract nghts Id at 713 715 Here we have
kthe same srtuatlon KAPT has not farled to pay any tultlon benefits, there is no
| 1mmed1ate threat of such fallure and thus there is no exlstmg 1mpa1rment of the KAPT
contracts | _ |

v' Thll‘d the Attorney General clalms that the General Assembly had no,
authonty to reclarm the $13.7 Mllhon transferred from the abandoned property funds to |
the KAPT fund as these funds have been “commmgled” w1th allegedly pnvate” funds
and therefore have become untouchable [Complarnt 9 18] Th1s argument also falls

- KAPT partrcrpants specrﬁcally agreed in the KAPT Contract that all money in the KAPT

) Fund rncludrng money they pard into the Fund is “pubhc” in nature

8.02 ' Public Funds. Assets of the Fund shall constltute pubhc funds
of the Commonwealth and may be invested in any instrument, obligation,
security, or other property which constitutes legal investments for the

- investment of public funds in the Commonwealth which are deemed most

appropriate by the Board ‘
[Exhlblt F to Complalnt] (emphasrs added) Accordmgly, the KAPT Fund is composed |

entlrely of “pubhc” ﬁmds - 1t contalns no. ‘pnvate” funds as the Attorney General
alleges Furthermore the version of KRS 164 701(4) in effect in when KAPT wrthdrew _
a $13 7 from the abandoned property funds in December 2004 specrﬁcally des1gnated all

_ KAPT ﬁmds as publlc Nevertheless, even 1f the money pa1d by KAPT partrcrpant were




to- be deemed “private” in nature, the fact that “public® and “private” funds are

commingled does not mean they are untouchable. Kentucky’s' Supreme ' Court

specifically held that where pubhc and private funds are comnnngled public funds can be L

transferred to the General Fund so long as the source of fundrng can be drfferentlated
~ Because the General Assembly has no authorrty to transfer private funds |
to the general fund, the transfer of money from agencies in which public

~ funds and pnvate employee contributions are commrngled and cannot be -
- differentiated, is unconstltutlonal . : B

| Armstrong V. Collms 709 S. w.2d 437 447 (Ky 1986) (emphasrs added) |

Here the $13. 7 Mxlhon onglnatrng 1n the abandoned property funds most |

certamly can be drfferentrated from the allegedly pnvate contnbutlons from KAPT , .

_partrclpants In fact the KAPT’s managers can, and do drfferentrate between the
contnbutrons made by the 8 900 KAPT partwrpants .
Payments toward the purchase of a KAPT contract are accounted for

- separately by beneﬁcrary and the purchaser is provrded an annual account
statement ' : : :

[Complalnt 1[ 24]. Surely if KAPT’s managers can d1fferent1ate between thousands of
= allegedly pnvate contnbutlons they can drfferentlate between a $13.7 Mrlhon“‘pubhc” o
contnbutlon and the allegedly ‘pnvate” contnbutlons e

The Attorney General tries to create the appearance of hopeless

oommmghng through the afﬁdavrt of Clinton G Long, an mvestment consultant at Fith

Third Bank All that Mr Long states, however, is that the allegedly pubhc and pnvate .

funds were commmgled and then used to purchase secuntles [Long afﬁdavrt 1]1[2-4] But
this fact does not lpso Jacto mean that the funds cannot be dlfferentrated Mr. Long does
not go that far For example 1magme that a commrngled fund has $1OO $75 from :

pnvate sources, $25 from pubhc sources. The $100 rs_ then used to buy a share of stock,
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and in three years is worth $200 Lookmg to the source of the seed money, one can -
dlﬂerentlate between the portlon of the fund that is pnvate and that whrch is pubhc $150
is pnvate and $50 is pubhc The fact that the money was pooled to purchase a security
does not mean that one cannot dlfferentrate the money through basic acco'unting 4
' ,pri_nciples, | |

Moreover, the Ofﬁce of the Attorney General is on record as opining that -
“[t]he assets of KAPT are deemed publlc funds of the Commonwealth » and that KAPT

ﬁJnds also may be pooled with any other eligible 1nvestment of the Commonwealth See

- 0OAG 01 3 Thus the Attorney General’s argument that funds originating in the

abandoned property funds, when pooled with KAPT funds become 1nextr1cably
commmgled isa Johnny—come—lately position which runs afoul of the Ofﬁce § previous
OAG The authonty to pool KAPT ﬁmds and other pubhc monies is proper
' Nonetheless, even if the Attorney General shows a hkehhood of suecess ,
on the merits, he Stlll has failed to demonstrate the 1mmed1ate and trreparable harm
. necessary to obtain the requested lnjunctlon This Court can always order any 1mproperly ,
transferred funds be transferred back ata later tlrne if that proves -nec,‘es‘sary.» i
| “ | 2 CONCLUSION i
Attorney General Stumbo has not: and cannot provide this Court :any
" reason to enjoin the Defendants from executing the statutor'ily,required tran_sferof $l3.7
‘Million from the KAP'T'Fund to the‘ General Fund : He has not and cannot show the

' 1mmed1ate and 1rreparable 1n1ury necessary to obtaln the extraordmary relief he requests.

Moreover the equmes weigh completely in Defendants favor, and the Attorney General

. has not shown a substantral 11ke11hood that h1s clalms will succeed. It is questxonable

-whether he even has standmg to brlng thls suit. Accordlngly, Defendants respectfully ask
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this Court to deny the Attorney General’s Motlon for Temporary InJunctlon and allow - |

thls case to proceed along its normal course.

M. Stephen Pitt }

- Christopher W. Brooker -

- WYATT, TARRANT & COMBS, LLP

500 West Jefferson Street, Suite 2800

Louisville, Kentucky 40202 2898 e
502. 589 5235

Counsel for Commonwealth of Kentucky,
Fi inance and Admlnlstratlon Cablnet -
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